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STATE OF HONTANA
DEFPARTMENT OF LAROH AHND IHDUSTRY
BOARD OF PERSONWNEL APPERLS
[N THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 61-94:

SMITH VALLEY TEACHERS

}
ASSOCTATION, MEAHEA, 1
}
Complalnant/Appellant }
) FINDINGS OF FACT;
VE, } CONCLUSTIONS OF LiaW;
J AND ORDER
SMLTH VALLEY ELEMENTARY SCHOODL ]
DISTRICT HO. 9%, FLATHEAD CODUNTY,)
!
I

Dafendant/Respondent.

i w * * * &= i 3 i &
I. IHTRODUCTION

Unfair Lahor Practice charges were Filed by the Saith Valley
Teachars Association, arffiliated with the Montana Educatlan
Asgsockation, HEA of Missoula;, Mentana, against the Smith Valley
Elenentary Sahoal Diskriet Hoa. 89, Flathead County, Mantana an
Saptember T, 1%%4.

An Lh—Pcrsun hzarinq cn the above matter was held on April 13,
1995, in Kalispell, Montana bhefore Gardon D. Bruce, duly appalnted
Hearing ©Officer of the Department of Labor and Industry. Thi
Complainant was represeanted by its counsel, EKarl J. Englund.
Defandant was represented by its counsel, Michasl Dahlem.
Withnesses Refpos Hnlﬂﬂuuu, Stephen Faster and Tammy Stremnl gave
sworn testimeny at the hearing. Subsegquent to the cloae of
hearing, parties filed theilr pest-hearing briefs with the Hearing
Officer and final briefs were filed on May 2%, 19%%. On August 2B,
1955, Findings of Fact; Conclusions of Law; and Recansended Order

was issued by Gordon D. Bruce.
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Hatice of AppenalfExceptions to the Hearing Officer’s Findings
of Fact: Cconclusicns of Law; and Recomnended Order waro filed by
the Complainant on Septenber 18, 1935, On Ogtober 25, 18335, oral
arguments were held before the Board of Personnel Appeals. HKarl J.
Englund, Esguire, and Michael Dahlen, Esquire; each presented oral
argument an behalf of their respective clients. Upon considering
the record, written briefs and oral arguments of the parties, the
Board finds, concludes and orders as Follows:

II. IBBOE

Whether the Snith Valley Elementary School District Ho. 8%,
Flathead County, Montana wiolated Section 39-31-402 (1) and (5),
MCh.

IITI. FINDIMNGE OF FhOT

1. As a result of a reduction of 4.5% in State funding for
smith vValley Elementary School District No. 83 for the 19394=55
school year the school board (the "school board") was prompted to
propose a wage and benefit freeze in negotiations with the Salth
valley Teachers Associaticn (S5VTA) as o means to control its costs.
{Teatimony of Stephen Foster, tape 3).

2. Ultimately the schoal beard first contacted the SVTA on
January 1, 1994 +o reguest the commencement of 1994-85
negatiations on January 27, 1994, The SVTA propcosed March ¥, 1934,
42 the date for the opening sessicn and rejected the board’s
proposal for an earlier session, noting that negotiations
traditionally began around the first of April. When this reguest
wag rejected, the beoard again Tequested a negotiation date on

January 2%, 19%4. ([Exhibit J-4)
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=1 Subsequently, on February 17, 1%%4, the school board
communicated its first offer to the Assaciation bhrouagh the mail.
The proposal called for a two year [reeze in teacher salaries;
steps (experience), lanes {education]} and the district’s health
insurance contribukion. (Exhibits J-4 and 14; Testimony of Stephen
Foater, tape 3).

& . By agreement of S5VIA and the school board, the first
negotiation session took place on March 7, 19%4. Ground rules were
adopted on March 21, 1994, Hothing in the ground rules Iimited the
parties’ right to introduce new proposals during the course of
negotiations. ([Exhibit 17, Testimony of Renee Boissean, tape 2].

~3E The BVTA'E first wage proposal was made approxinately
March 21, 1994, At this third session, SVTA callad for an increase
af approximately 4% in the base salary, atep and lane incresses for
the 1994-95 and the 1995-%6 school years and an increase in the
digtrict's contribution for healEh insurance For £he 19%6-495 schoal
Yaar. The district ecatinsted the cost af the propassl st about
60,000, (Exhlbit 16; Testimony of Renee B, tape 2; Stephen
Foster, tape 3).

G . Agresnent was reached esarly in negotiatiens on Article
G.3=-=Teachers Evaluations and Erticle 7.2.——Working Conditions.
{Testinony of Renee Bolisseau, tape 1.)

Ta on April 5, 1993 the school board first considered
language which provided that wage and benefit increases would not
be granted after the explratiesn of the gollective bargaining
agrecment without the written consent of the parties. Assoceciation
officers Renee Beoisseau and MHickey Hammond were in attendance at

the meeting. (Exhikit J-4, Testimony of Stephen Foster, tape 1).
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B. The HMay 2, 1954, EBchool board proposal included the
fellowing under Secticn 10.2:
"This agreemant shall be in effect upon ratification of the
Board of Trustees, chce it has been ratified by the 5VTA, and
shall remain in effect vuntil June 30, 1995. Mo inoreases in
benefits or salary ahall ba provided without propar written
approval of the parties." (emphasls added)
The proposal was made 1in response to the SVTA's contenticns that
teachers are entitled to auvtomatic atep and lane increases pursuant

to Forsvih Education Association v. Rosebud County School District

Ho. 4, ULP #:37-81 and the declsion in Forsyveh School District No.

4 v, Roard of Persgnnel Appeals, 214 Mont. 361, 692 P.2d 1261
{1984) . (Exhibits & & 7; Testimony Stephen Foster)

b I The purpose of the above language, which was subseguently
incorporated into ARrticle 10.1, was explalined to the SVTA at the
bargaining table, as the school board did not coneur with the
holding in the Forsvith case. (Exhibits 6 and ¥; Testimony of
Stephon Foster, tape 3; Testimony of Renee Bolsseau, tape 2.)

10, On the May 2, 1994, negoabliatlon meeting, the schoeol bhoard
made a conditional offer that would be withdrawn if not accepted
within one week. Subsequently, the May %, 19%4 meeting was held,
and the Minutes of Negotiation Copnitbee read in parck:

e Bherry Svennungeen asked where the board is moving toward
negotiations, and if the community doesn’'t want to jeopardiza
losing teachers can they address the issus. Stephen Foster
stated that he couldn’t address those issues as him (sic) and
Mr. Lavanway wara only a npgotiastion cannitbee and nak &
Hoard.

Mark Gronley asked what happens if negotiations are not done
by June 30. HNr. Foster stated that contracts would be issued
at 1993-94 salary and negotiations would continue. Renaa
Boisseau stated the (sic) Board is legally bound to working
conditions and salary until new conktract ls negetiated, the
teachers could not be denied steps and lanes.
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Sherry Svennungsen stated that asking the teachers to give up

ptops and lanes, we are asking them to for our childrens’
pducation. ...

RAonee Bofssodd =Eabked Ehet Ehe SVTA :‘cj.-E-rl‘tE—rl lasl Wk

proposal from the Doard concerning salary, benefits and

gecticn 10.1. Hs. Boisseau asked 1f the Board is reocffering

a two year freeze. Steve Foster said he was assuming that was

correct. ...

[J-;:-:hjl:l;i.t::. 6 and 7; Testirony of Stephien Foster, tape 3).

11. During Ehe May 12, 10994 Special Meesting of the school
board, it reported in the minutea on "Negotiation Discussion and
Preparation” as follows:

Stephen Foster reported on the last negotiations mesting. The

SVTA did not accept sections 10.1 or 8.5 or the salary/benefit

proposal. Mr. Fester recommended to the board to consider

going back to the criginal offer of a two year freerzo a=z the
last, best and final offer, with the sxception of honoring all

lane mavement for the 1994-=855 school year, but not for 1555-

Gb.,

Motion: Tammey Stromel moved to offer the SVTR the MHMay 2

proposal with the following exceptions: 1) a two year fresaze

in step and lane movements, honoring all lane movemants for
people who notify the board by June 1. 2) additional changa

ko aecticon 10.1 date should be June 30, 1996, This offar
would ba the Board’'s last, best and final offer...

{ Exhibit J-4)

12, During a "Speclal Meeting™ on June 6; 1994, the parties
continued contract negotlations. At the meeting, the school board
stataed that it appeared appropriate to call in a mediator, and that
the SVTA could notify them at any time the teachers determined they
could bring a proposal cleser te Ehat presented by the schoeol
board. SVTA commented that the petition to ocverrule the Forsvih
righta has not been heard, therefore, the Forsyth rights are in
place and the District must proceed with the contract that is in

place. S5VTA asserted that "the District is still bound to honor
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working conditions imcluding steps and lanea."” The snitﬁ Valley
Echool Board then prepared its "last, best and final" proposal
dated June 6, 1904, which reads in part:

ARTICLE XI SALARY

11.5 - Balary Schedule Placement-

Flacement on Ehe salarcy schedule wWwill bBe done on the bagis of
educaticnal and teaching eswperlence. All teachers shall be
granted credit for up to five wvears of prier teaching
experiaence. All credits accepted for Montana teacher
certification or renewal therecf, and which have been approved
by the district administrator shall be used for salary
sthedule placement and movement purposes. These credits shall
not be limited ta graduate level. Teachers will notify the
Board ln writing by June st IF they intend to acguire enough
credites for movement en the salary schedule for the ensuing
school year.

Salary and Insurance Proposal=

The Beoard is proposing a two year freeze in salary, steps,
lanes, and benefits. The Board will heonor all lane movement
for 1934-95, for parties that have notified the Board by June
1, 18940 (10.4)

I1.4 Ingurance

The Board agrees to pay $3,;000.00 per teacher during the 1994-
08 and 1995-98 mchool vears,

Eection 10.1 Effective Perlod -

This agreement shall be in effect upon ratification of the
Board of Trustees, once it has been ratified by the SVTA, and

shall remain in effect until June 30, 1996. No increases in
benefita or salary shall be prn#idnd without propar written

appraval of the partiaes,
{Emphasis added} (Exhibit Ho. &)
13. ©n June 9, 1994, SVTA notified the school board that it
was rejecting the June 6, 1%%4 offer. That letter reads in part:
The Smith Valley Teachers Association has viewed and discussed
the June &, 1994 last, best and final proposal submitted by
the Board. Ab this tine the Smith Valley Teachers Assoclation

cannot accept this proposal as it currently reads concerning
sections 8.5 - Profeassional Leave and article XI salary.
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The S5mith valley Teachers Association alse notes that the'

Board of Trustees (5 considering mediation concerning

negotiations as stated at bhe June 6, 1994 meebing. ...
{Exhibit No. 18}

14. ©On June 20, 1994, the =school beard regquested mediation
services from the Beard of Fersonnel Appeals, as the trustees
believed they waere at bargaining impasse. In the reguest, the
gchool board indicated that parties were deadlocked ocver salary and
cther terms and conditions of employment for the 1994=%5 school
year. (Exhibit J-4; Testimony of Tammey Stremal, tape 4)

1%. The record doas not reflect that substantial negotiations
took place between the parties during the summer of 1%%4. Whan
school resuned in the fall, the teachers were paid the same salary
as they received the previcus year with ne increases in steps or
lanes. And the Smith Valley School District (District) has nat
paild teachers step I1lncresges for the 19%4-9%5 achaal year,
(Testimony of Renee Boisseau, tape 1; Testimony of Stephen Foster,
tape 3)

16, 0On September 7, 1994, the District was served a Summons
by the Department inforaing them that the SVTA had filed anm Unfaip
Lakor Practice action with the Beard of Personnel Appeals in regard
to the dispute. (Exhibit J-3)

17. Ulbtimately, a sediatlon session was held in September ar
Ootobar 1994, but without success. BSubseguently, the school board
regquasted a resuaption of bargaining on Decernber &6, 1994, and the
SVTA agraod to the meeting. (Exhiblits 20 & 217 Testinony Renes

Polsseay, tape 2
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18. On December 5, 1994, a "Special Heeting™ was held between;
the parties for bargaining purpeses which was recerded in part as
follows:

B TEACHERS CONTRACT NEGODTIATIONS

After a lengthy discus=sion the board proposed to offer the
EVTA anm amended proposal dated 12=5=894, gtating a ocne year
freeze on salary and benefits (instead of two), provided that
the EVTA would drop the current Unfair Labor Practice suit,
and with the stipulaticon that the S5VTA nust respond within one
week. ..

HOTION: Hove to offer BVTA a one year freeze on salary and
banefits, providing the SVTA would drop the Onfair Laber
Practice suit and with the stipulation that the BYTA has 10
days teo reply. If there is no response, a meeting would be
scheduled to discuss any future propomal...

It was the consensus af the SVTA that there was no dlifference
in the proposal except for the language ‘in Secticn 10.1
regarding dropping the lawsult., The SVTAR rejected a similar
offer on Hay 2, 1994, and rejectaed the above offer. Steps and
lanes werae nagotiated in 91-32 contract, and awarded in $2-93,
Teachers worked 93-94 in good falith, performing duties =et
forth in the %1-9%3 contract. SVITA Ceels that the Board 1s
pleking and choosing certain poéints of the contract to honor,
and that the bkeoard continues to spend money on other things
insgtead of their teachers. It wias discussed that the gencral
fund: 1s up S25,000,00 from the previous year and thak the
Soard underexpended the 93-94 budget by 511, 000.040. Takal
cost of steps and lane= for %31-54 is 58, 500.00. The SVTh
feels that they haven’t seen any movement from the board to
honor teacher's commitment, dedlication and years of service.

MOTION: Hove to settle a two year centract with a flat

inereasa of 52600 to be divided among the certificated staff
to satisfy alleged contractual uhligntiﬂnn for steps and lanes

from 53-54. In addition the hoard proposes a spacsified
inorease in salary the second year if a proposed operating
lavy is approved by the wvoters and with Saction 10.1 as
amended....Mobion carried.

SVTA Tfeels that levy should be kept separate from
negotiations. The S5VTA asked the Board to go through the
budget and confirm that all of the money is budgoted properly.
The current propasal would break the sslary schedule now in
place. The SVYTR thanked the bomrd for the forvard Bovamant.
(Emphasia added)

The BVTA would like to take the current propesal back to the
teachers. They would like to meet again on January 9, 19950 ..

_E_
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(Exhibit 22; Testimony of Renes Boisseau, tape 2.)

1%, PFolloewing the Decerber Sth negotiaticns, the school board
presented the SVTA with ancther prepesal which appeared to be
identical to the "last, be=t and final"™ propesal from June, 1994,
Subsegquently, the school board presented a third proposal which
offared a one-year contract, a waiver of Forsyth ruling, &4 fresze
in salary, steps, lanes and benefits, and a requirement that the
SVTA dismiss the unfair labor practice charge. The S5VTA rejected
the proposal. (Exhibilts & & 10)

20. Additionally, on BDecember 7, 1994, the acheol board
memorialized certain changes discussed in its December 5, 1994,
meeting in a "Last, Beskt And Fipal Prope=al™ with all chanhges from
praevious proposals noted in Ltalles, Partinent parts read as
fallow:

Section 10.1 - Effective Prriod

This agreegent shall be in effect upon ratificaticon of the

Board of Trusteeg, once it has been ratified by the SVTA, and

2hall premain in effect until June 30, 1995. No increases in

banefits or salary shall be provided without propoer wrillen
appraval of the parties. If a settlement is reached, Che STTA
must be willing to withdraw its Unfalr Labor Practice charge.

If a sottlegent is not reached, the Beoard will proceed with a

pre-hearing conference on the charge scheduled for January 25,

1885,

Section 1l1.4 - Salary and lnsurance Proposal

The Board agrees Lo pay £23,000.00 per teachar during the 1994-

85 schoal year. The Board = proposing to settle fsic) a two

yvear centract with & flat increase of 52,600 te be divided

apzng certificated staff to gatisfy alleged contractual
obligations for stepe and lanes from 1%%3-34. In addition,
the Board propoges a specified increase in salary Che second

year irf a proposed operating levy is approved by the voters,
This proposal -also includes Section 10,1 as amended.

(Exhibit 23)
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21, As noted:above, beginnimng on December 5, 1994-the-board:=;;

nade a series of econcmic offers that were progressively more
castly to the district. The first offer to the 12 members of the
bargaining unit amounted te 52600 for the 1084-95 pechool yYear.
(Exhibits 22 and 23; Testimony of Tanmey Stremel, tape 3}.

22, In January, 199%, the board offered a conditional
cantract proposal for the 19594-95 contract year which would provide
payments to. tax shaltered E:-El.?itl-g':‘.- accounks foar Esachers in the
amount of $5,075. This offer was made after a review of district
finances revealed additional unencusbersed funds. [Exhibit 11:
Tastimony of Tammey Stremal, tape 3).

231, On January 9, 1935, the S5VITA made the following proposal
to the achool board which reads in part:

Tha SVIA Proposes a Twe year contract with stepa and lanes

With a 1.4% increase on the base the lst year and a 1.4%

increase an the base the 2nd year. This wonld be 'a $4000.00

increase over steps and lanes already owed from the 1992-1994

contract.,

1%%4-5% schoel year insurance freeze with a $50.00 per teacher
increase in insurance for the 1995-96 school year.

hrticle ¥
Sectlion 10.1
This agreement shall be in erffect upon ratificatien af Ehe
Board of Trustees, once it has been ratified by the SVTA, and
shall remain in effect until June 30, 1996...
The SVTA also looked at possible areas in the budget that could be
reduced,
(Exhibit 24)
2485 On  Februarpy . 7, 19595, Ehe District held a "Spoclial

Meeting" and the Minutes read in pertinent part:

-_ln-
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5. TEMRHER COHTHRCET HEGOTIATIOHS )
Megotiations were opened at 7:00 p.m.. At the last
negotiation meeting the: Board proposed to cffer the SVIA an
amoynt af 55,075 to bea placed n & TSh sccount as follows:
Eleven tenured teachers to receive $425.00, twWo non-tenured
teachers to receive %200.00 each. Negotlations resumed with
tha response from the SVTA to neot accept the offer.

The SVTA said that although they rejected this offer, they

intend to continue to engage in meaningful negotintions, and

Wwish to work with the Board. The SVTA presented the board

with several areas in question in the budget and asked the

board to examine the budget carefully. The S5VTA provided
saevaral line items as examples as to where money could
possible (sic) be taken from to provide settlement.

The 5VTA again asked the beoard if lts intent was to settle.

Mr. Dunk stated that the beard would like to mettle. He foeels

that this matter is having a detrimental effect on the staff,

students, and community.

After & short caucus, the Board stated that at this time they

feel they have explored the possiblae avenuas presented by the

SVTA, however, the negotlation commnittes would like to neet

with the full board to see if more Boney can ke stripped franm

the budget. . .

(Exhibit 25)

25, - On February 13, 199%, the school board voted to reguest
fact finding In an attempt te cbtain the apinion of a neuvtral third
party. Thiz motion was subsequently resainded because af cast
concerns. (Exhibits 26; Testimony of Tammey Stremel, tape 4).

26, On Febrwary 23, 1935, a "Special Board Heeting™ was held
wharain Chalrperson Tammey Stremel recanmended that in the best
interest of the district, they should settle the current year
(1995) contract. BAs a result of the aseeting, the schoal bhoaard made
motion: "In faver of offering a one year contract for 19%4=-55 with
steps and lanes, ho language changes...."

(Exhibit 27).
27. Subseguently, the board offered the Association a one

yoar contract in which each eligible teacher would receive step and

Ianea increages for Ehe 1994-<85 achool year. This of fer would cost

=11



the district between 50,000 and $10,000. (Exhibit 17; Testimany of

1l

2| Renee Bolsseau, tape 2: Testimony of Tammey Stremel, tape 4).

3 2B. The Association rejected this cffer and made a counter-
4| offer an April 1, 1595 that was identical to the board’s affer with
5| the excepticn of three sentences in Article 10.1. The first
6| sentance addressed the waiver of any entitlement to automatic wage
7| ineéreases after the explratlen ef the agreerent. The latter btwo
8| sentences concernsed the unfair labor praoctice charge pending before
| the Board of Perseonnel Appeals. The SYTA inferred during
16| discussicna that the ULP charge would be moot once agreemsant was
11| reached by the parties. (Exhibit 2B; Testimony of Eenee Boisseau,
12| tape 2.}

13 28. O April 7, 1595, the sachool board met to consider the
14| Association's counter-offer. The board rejected the offer and
15| reaffirmed its pricor offer of February 33, 1995, (Testimony of
16| Stephen Foster, tape 3; Teatimony of Tammey Stremel, tape 4).

17 A0, During negotiations in this dispute, the board and the
15| Association met a total of 16 times ({certain substantive and
18] pertinent peetings and proposals mentioned above) in an attempt to
20| settla the contract in guestion, At ne time did either party
21| unreasonably refuse to meet for collective bargaining in this
22| matter;, and ‘both parties remain willing to meet to reach a
21 smettlement of the matter. The school bBaard never an-].r_'n.-r:nl.‘.ﬂd any
24| af the provisiopns of its rejected offerg and never rafused To
25| bargain with the &ssociatlion unless the unfair labor practice
26| charge was withdrawn. Furthermore, +the Associabion’s chief
27| negotiator acknowledged that it was her intent to withdraw the
28| charge if a settlement was reached. (Testinocny of Renee Boisseau,

m] A=
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tape 2; Testimony of Stephen Foster, tape 3; Testimony of Tammey
Stremal, tape 4).

31. A= pﬂihtnd out by Ethe =schoal board; the SVTA never
reguested mediaticn, fact finding or binding arbitration af the
dispute., MNor did the 3VTA ever ask the scheecl beard to implement
Ehase provislons an which tentative agreoement was reached.
(Testinony of Renes Boisseau, tape 2).

IV. CONCLUBIONE OF LRAW

1- The Montapa Supreme Court bas approved the use of federal
court amfd National Labor Relations Board decisions asz precedent
whan interprating tha Montana Public Employess Collective
Bargaining Act. City of Great Falls ¥, ¥oundg, 211 Ment. 13, 6846
P.2d 185, 119 LRRM 2632 (19%84). Pursuant to HSection 39-31-406,
MCA, the Court has alsoc held that a Complainant’s case must be
pestabliished by a preponderance of the avidence. card o 5
v, State of Moptana, 185 Mont. 89, 604 P.2d4 770, 103 LRREM 3090
f1a78) .

* In additian, the Montana Board of Personnel Appeals has
adopted the totality of conduct standard when deciding whether or
not a Defandant has failed te bargain in good faith. HPEA v. City
of Great Fallzm, ULP 19-88 ([July 2B, 13%86); HMontana Fducation
Association v, Laurel School District Hee. 17 Bnd 7-70, ULE 40=-93
({February, 199%5).

x o The duty to bargain in good Falth is outlined in Velume
1, Patrick Hardin, Charles J. Morris, Developing Labor Law, pages

GOB-GR0 [(1953)] as fallows:

[The duky ta bargalin in good fFaith is an obligation ... to
partlalipate actively in the deliberations Bo as to indicate a
present intepntion te find a basis for agreement...." This implies
bath "an apen mind and a sincere desire to reach an agreecpent" as

' Yo
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well a2 "a sincere effort ... to reach a common ground.® ' The'

presence or absence of intent "must be discarned from the record.®
Except 1in cases where the comduct falls to aeet the minimum
abligation imposed by law or constitutes an outright refussl to
bargain, relevant facts of a case nust be studied to determine
Whether the enployer or the union is bargaining in good or bad
failth. The "totallty of conduct® is the standard by which the
"guality" of negotiations is tested. Thus, even though scme
specific actions, viewed alone, might not support a charge af bad-
faith bargaining, a party's overall course of copnduckt in
negotiations may reveal a violation of the Act].

4. It ia clear that the Board considers the entire course of
conduct in bargaining, and will not necessarily view isolated
misconduct as a failure to bargain in good faith. Thus, an
employer’s withdrawal of tentative agreements, standing alone, does
not constitute bad rfaithk Iin coptravention of the bargaining

obligation. REaspondent points out that In Boman JIron Works, as

cited and cutlined in Volume 1, Patrick Hardin, Charles J. Morrias,

Devaloping Lahor Taw, pages G0B=G610 (1992, "bhe cmplover violated
gection Biaj(5) by its unilateral wage increase during
naegotiations. The employer also engaged Iin hard bargaining

ineluding a reduction of the wage offer during bargaining, denial
of a unien request for employee addresses, insistence on a right to
subcontract, and a demand for significant coet reductions.
However, the DBagrd found that the esaployer met freguently with the
unien, nade complete contract propoasals, and made soveral
significant concessions. Under all of these circumstances, the
Board found that the employer did net engage in bad=faith
bargaining.™ [citaticns omltted].
BUORFACE OR REGREBAIVE BARGAIHING

5. SUTA contends that the Smith WValley School Board has
copnitted an unfaly labar prackice through surface bargaining. As

contanded by Respondent, however, lt was the school baard which

—qa=
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initiated the reguest to begin negobistions. And, when the schoal
board thought the parties had reached apparent impasse;, it was the
school beard that made a umilateral reguest for modiation and
reguested fact Finding in order to resolve this dispute.

Moreover, the record reflects that neither of the parties were
uncooperative in their attenpts to sst and hold settlenent
conferences. HNeither party refused to mest, and that the school
board met approximately 16 times with the Assocciation in an attomppt
ta setbtle the contract. The record further shows that the gchool
board made a singere effort to Lind money within its budget teo fund
gtep and lane increases for the 1%%4-9%% scheel year, and on
February 23, 1985, it made an offer to do so.

6. More importantly, instead of immediately implementing ita
rajected offers, the schoel beard centinued te mest and o make
aoffers to the Associsticn. The Asscciatlon, however, R[ever
requested the sachool board to ilmplement any of ite proposals.
SUVTA‘s allegations that the achool board was engaged in surface
bargaining is clearly not supported by the record in this matter.

T With regard to SVTA's claim that the withdrawal of the
May 2, 1994 offer constltubes regressive bargaining, as argued by
the school board, the Board of Personnel Appeals has held that:
“"[Elither party may retract an offer not accepted and revert to a
lower offer without being guilty of bad faith bargaining. . . .M

AFSCHME v, State of Montana, ULP 11=7% {April 3, 19BEZ). When the

one year wage freeze cffer of May 2 was communicated to the SVTA,
it was elearly stated that the offer would be withdrawn if not
accepted. That the school hboard subsequently rpeinatated its

previows offer appears te be that of "hard bargaining,™ as

—i5-
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demonstrated by the partfcs throughout the collectivae hurqaining
procesa. Contrary to SVTA's contentions; such lawer offer did not
reach the level of an unfair labor practice act when 1t actually
rainstated its previous offer on Hay 9, 1994,

Under the totality of conduckt standard, the record raflects
that the school board has neot engaged in surface or regrossive

bargaining tactics. MPER v. Citv of Great Falls, ULP 19=a5 (July,

19865 and Monthans Education Asmociation . Lawvrel Bchool District

Hog, 17 and 7=370, ULP 40-=33 (February, 1005].

CONDITION FPAECEDRDERT - THE WITHDRAWAL OF RN UNFARIR LABOR
PRACTICE CHARGE

B, It is well established that a party may not bargaim to
impas=se over an lllegal or permissive subject of bargaining. In
affirming the HNLRH, however, the Suprene Court also clarified its
ruling to reflect that bargaining need not be confined to the
statutory subjects. V. W ;o396 U85 342 (1958}, 42
LRRM 2034, Thus, the NLEB has held that & party vialates the NHLRA
when it demands that an unfair labor practice charge agalinst it be
withdrawn as a condition to agresment. Stackpole Copponents Co.,
$3F MLER T3, &6 LREM 133a (1977}

3 Az contended by the school hoard, however, 1t las alas
wall established that the mere reguest by cne party that the other
party withdraw an unfair labor practice charge does not violate the

law. In Inner Clty Broadcasting Cerp., 270 HNLRE 1230 (1984), the

HLRE held: "[Ejven assuming that Respondent’s comments could be
considered that, as a conditicn precedent to the reaching of an
agreement, the Union withdrew its charge and arbitration demands,

such a proposal 15 not per se 1llegal. However, Respondent could

_lEl_
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not legally insist to inpasse on lta acceptance in the ' Facelaf a-
clear and expressed refusal by the Union to bargaln about the [non—
mandatory subjects]® Id. at 1223. A similar result was reached in
Carlsen Porsche Audi, Ing., 266 NLRB 141 (1983).

10. The above nentianed cases establish the propositien that
ane  party may reguest the other ko withdraw an unfair labor
practice charge as a condition for settlement, but may not bargain
to impas=ze an the reguest, Here, however, the school board did
not bargain to impasse on this issue because SVTA admitted ak the
hearing that they intended to withdraw the charges in the event of
a gettlement. Moreowver, the record in this matter fndicates that
the scheel board’s request to withdraw the unfair labor practice
charge did not unreasonably restrain or inhibit the bargaining
process between partles. As contended by the board, the record
does not reflect the board has conditioned its willingness to meet
on the withdrawal of the charge, and the SVTA never ocbijected to
guch request as a peralssive subject over which it weuld not
bargain.

11. As pointed ocut by SVIA In its argument, the overall
record indicates that the main sticking point In these negeotiations
has never been the board’s request to drop the unfalr labor
practice charge. It has been the school board’s insistence and the
Association’s rejection of language which would waive a teacher's
gtep and lane increases after a collective bargaining agreesent
expires pursuant to the Forayth cmse (discussicn follows) that
deadlocked the parties.

12. Clearly, steps and lanes are mandatory subjects for

bargaining, therefore, it appears that the board has the right to
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Insi=t an this language. And, Ehe SVTA ha= the right o' fefoct dt.
In =0 doing, neither party is guilty of a refusal te bargain in
gaad falth.

13, In Fopsyth Bducatliaon Associstion v. Rosebud County School
District Mo, 14, ULF 37=-B1 (1933) and Lolo Education Association v,

Mismsouls County School District Mo, 7, ULP 29%9-8& (1987}, the

Montana Board of Personnel Appeals held that a scheol district
commits an unfair labor practice when 1t withholds an experience
steap under the terms of apn explred callective bacgaining agroement
in the absance of a bargaining inpassae.

14. The rulse anncunced 1in Forsyth was derived  from the
unilataral change doctrine first anncunced by the United States

Supresne Court inm MLRED v, Kats, 369 U.5. 736, 50 LRRM 2177 (1962).

In that case, the Court affirmed the rule that it ia an unfair
labkor pracilcee far an employver to make a unilateral change in any
termn or conditicon of employment following the expiration of a
collective bargaining agreament without first bargaining to
inpasse. The Courk rea=zoned that unilateral changes are unlawful
because they [frustrate the "statutory objective of sstablishing
working conditions through bargaining." JId. at 744. In that case,
the employer imposed a wage increase during the course of
nogotiations,
IMPRASSE INTERPRETED

15. The Board of Persgnnel Appeals (BPA) adopted a definiticon
of inpasse 1n Bigfork Area Education Association . Poard of
Flathead and Lake County School Districk: Ha, 38, UOLP F20-7H (1979} .

In that case, the BPA clted an NLRB heolding in Taft Bropdcasting

Company, 163 HLRE 475, 478, 64 LRRM 1386 (1967} to define a
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hargaining impasse as a "deadleck reached by bargaining parties
‘after good faith negetiations have exhausted the prospects of
concluding an agreemenpkb. "

In applying this definition, BPA held that it must consider
the “bargaining history, the good faith of the parties in
negobtlakions, the length of the negotiations, tho importance of the
izsue or issuea as to which there is disagreement, [and] the
contemporanecus understanding of the parties as to the state of
negotiastions., . . .7 before determining Lf a bona flde impasse
pernits an employer to implement a unilateral change in a mandatory
subjockt aof bargalning.

16, A= the U.5. Supreme Courk found in MLEH w%. Horg-Warncr

Corp,, Wooster Djv., 356 US 342, 352, 42 LRERM 2034 {1958}, some
difficulty exists in establishing the "ipherently vague and fluid
v oo Btandard” applicable to an impasse reached by hard and
steadfast bargaining, as distinguished from one resulting from an
unlawful refusal to bargain. And, the NLRB found that in
collective bargaining "part of the difficulty arises from the fact
that the law recognizes the possibility of the parties reaching an
impasse." (40 LRFM %6, 10%-6 (195%7)

17. The diffleulty of applying this definitlan has cavesd
gome of our federal courts to reject the impasse standard. In HLBEB
¥, Clitizens Hotel, 326 F.2d 501, 55 LRRM 2135 (5th Cir. 15364), for
prarple, the Pifth Circouit Court of Appeals held: "[Aln employer
may @make changes Without Eho approval of Ehe unlon as the
bargaining sgent. The union bBas no absplute veto pewer upder the
Aet,. Nor do negotlaticns necessarlly have to exhaust themselves to

the point of the sc-called 1mpasse." Id. at 2137.
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18. Here too, as contended by Respondent, on the surface it
isg difficult to know wheoether parties were deadlocked and in Eruc
impasse. The overall record clearly indicates, howewver, that Smith
Valley trusteas honestly belisved that they were at inpasse by the
end of May, 1584, even ta the extent they reguested mediation an
Jure 20, 1994. However, subseguent bargaining develaprnents show
further progress in negetiations (Finding of Fact Ho. 29).

19. As the Board of Personnel Appeals stated in Forsvih,
"This decision by the BPA i3 not as onerous a=s suggested by the
school district and amicil curiae. That is so for the reason that
if during negotiations impassao cccurm, then the employer is free teo
unilaterally implement its last, best, final offer." (Emphasis
added) Forsyth PEducation Association v, Rogsebud County Schoo]
Distrlct #34, 2 B4 Law 230, 242 (1083), As the facts of this case
make clear, howaver, impasse did net occcur prior to the expiration
of the current contract and the district was cbligated to pay steps
and lanes as provided in the agreepent.

20, Furtherasare, as cantended by the school board, gliven the
reduction in the district’s budget, it is understandable why the
school board would ask for such a provision as a condition for
settlenent. And, making this request less than two monthe after
the beginning of negotlations deoes nobt constitute a falilure to
bargain in gocd faith. Moreover, consistent with the Court’s
pronouncement in Katz, the Montana Public Employees Collective
Bargalning Roet was adopted to encourage public employers and
enployee unions to determine the terms and conditions of employment

at the bargaining table. ¢Clearly, the bargaining history herein

| reflects both SVTA and the board nade good faith efforts to resolve

ED




1| the dispute over this very important language issuc. HLﬁErﬁf=ﬁﬁtz,ﬂ_

21 163 U.5. T3I6 [1962).

3 21. Here, the schoeol beoard essentially argues that Fersyth
4| should be overturned, and SVTA argues 1t is conktrolling and must
5| stand. The parties have provided citation to and discusseion of a
6| number of cases supporting thelr centenkions on that matter. In
7| this case, however, as before cohcluded from the fackts, all of the
| factors [(Length of Megeotiations; Good Faith of Parties; Inportance
] af the Issue; Contemporary Understanding) indicate that impasse had
10] not been reached. The parties Hnru.nut st Impasse ag of the date
11| of the filing of Unfalr Labor Practice Ho. 61=94.

b 22, In the absence of impasse in this matter, as contended by
13] the SUYTA, the Hearing Offlcer is bound by precedent established by
14 the Board of Personnel Appeals for whon he is conducting the
15| hearing. Clearly, Forsvth sets forth precedant that nust be
16| tollowed by the Department of Labor and Induatry. Certainly, the
17| Hearing O©Officer in this =matter has no authority to reverss
16| matablished principles of law or to reverse a decisicon of the
15| Montana Suprems Court,

20 23, Furthermore, as pointed cut by the SVTA, the school board
21| provided no citations to any authority holding that the Hearing
22| Dfficer has such power to overturn the Board. Morsover, in Chester
21| Schiool Dlstclet Mo, 33, et. sl v, Hontana Educatlon Assoclabion
24| at, al, Declaratory Ruling No. 1-94,; the School District asked the
25| Hoard to revisit the Forsvih helding and the SBoard declined to do
28] ma. 5VTA also points out that House BI1l 2464 was intraduced in the

27 recenkly campleted legislature to overturn Forsytll and ultimately

| rfalled.
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24. Here, having coneluded the parties are nﬁt'ht'impasﬁgu
Forsyth s eontrolling. In Forsyih the Montana Supreme Court held
in part:

While the appellant School district argued the BPA had ordered

it to automatically grant teachers’ wage increases under the

terms of the expired conkract, we find no sucsh ruling by the

BPA in its order. It sisply ordered that, in the absance of

an "impasse," the provisions of the expired contract may neot

be unilaterally ehanged by the empleoyer.
Id. at 365 (Emphasis added)

25%. Based on the averall recard, Smith Valley School District

vielated MCA 39-31=-401{1) and (5), MChA.
ORTER

Smith Valley School District has violated MCA 39-31-401{1} and
(8) and is hereby ordered to negotlate with the Assaclatlon as=
reguired by the Act. It is further ordered that the District pay
backpay based on the terms of the expired agreement to esach teacher
of the District.

DATED this 15th day of Decenber, 1555,

BOARD OF PERSOHMEL APPEALS

T
By, L, 1%%1
WILLIS H. MCEEOH
DPEESIDIHNG OFFICER

Board members Foley and Schneider concur.
Haard moemnbors Talootkt and Hagan dissoenk.

@l e W ol W W W @ &R R R R R R AR R-&
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STATE OF HONTANER
DEPARTHENT OF LABOR AND INDUSTRY
BOARD OF PERSOGHNEL APPEALS

IN THE HATTER OF UNFAIR LABOR PRACTICE CHARGE HO. 61-94:

SMITH VALLEY TEACHERS
ASSOCIATION, MER/NER,

Complalnant,
FINDINGE OF FACT;
COHNCLUSIONS OF LAW;

WH s

ORDBER
SMITH VALLEY ELEMENTARY SCHODL
OISTRICT HO. B4, FLATHEAD COQOUNTY,
Dafandant.
i ] L] # L i * *® * ar

I. INTRADUSTION

An in=persaon hearing on the akove matter was held an April 13,
189%, in Kalispell, Montana before Gordon D. Bruce, duly appointed
Hearing Officer of the Department of Labor and Industry. The
Complainant was represented by its counsel, Karl J. Englund.
Defendant was represented by its counsel, Michael Dahlem.
Witnesses Renee Bolsseau, Stephen Foster and Tammy Stremal gave
aworn testinmony at the hearing. Subsagquent to the close of
hearing, parties filed their post-hearing briefs with the Hearing
Qfficer . and final briefa were filed on May 25, 1995,
IT. IBBUE

Whether the Smith Valley Elezmentary School District Ke. B9,
Flathead cCounty, Montana violated Sectien 3%-31-402 (1) and (5},
MCA .
I11. FINDINGE OF FRCT

1. Az & result of a reductlon of 4.%% in State funding faor
Smith Valley Elementary School District MNo. 8% for the 1994-%5

school year the school beard (the "acheol board") was prompted to
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propose a wage and benefit freeze in negetiations with the Smith
Valley Teachers Association (5VIA) as a means fo control its costs.
{Testimony of Stephen Foater, tape 3}.

B Ultimately the school board first contacted the SYTA an
January 18, 1994 to reqgquast the commencement of 1994-895
neqotiations on Januoary 27, 1994. The SVTA proposed March 7, 149%4,
as the date for the ocpening session and rejected the board's
proposal for an earlier session, noting that negotiations
traditionally began around the first of April. When this reguest
was rajected, the board agaln reguested a negobliation dake an
Jandary 27, 199%4. (Exhibit J-4)

< I Subzeguently, on February 17, 1994, the school board
communicated lte firat offer to the Assaciation through the mail.
The proposal called for a two year freeze In teacher =zalaries,
steps  (experience); lanes (education) and the district’s health
insurance contributien. (Exhibits J-4 and 14; Testimony of Stephen
Foster, taps 1).

4. By agresment of SVTA and the school beoard, the First
negetiation session took place on Harch ¥, 1994. Ground rules were
adepted on March 21, 15%4. Hathing in the ground rules limited the
parties’ right to introduce new prapesals during the course of
negetiations. (Exhibit 17, Testimony of Renes Bolsseau, tape 2).

B, The SVTA's first wage proposal was made approximately
March 21, 1994. At this third session, SVTA called for an increase
of approxinately 4% in the bage salary, step and lane increases for
Ehe 1994-95% and the 1995=-96 achool years and &n° increase in the
district’s conptribution for health insurance for the 19%5-96 scheol

Year. The district estimated the cost of the proposal &t about
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60,000, {Exhibit 16; Testimony of Renee B, tape 27 Stephen
Fogster, tape 3).

6. Agreement was reached early in negotiations on Artiecle
6.3—Teachers Evaluations and Article 7.2.--Working Conditions.
(Teatimony of Renee Bolssesu, tape 1.)

1= On. April 5, 1994 the achaol beard flrat considered
language which provided that wage and benefit increases would not
be granted after the axpiration of the collective bargaining
agraement without the weletben consent of Che partices. assooiation
ocfficers Renee Boisseau and Hickey Hammond were in attendance at
the mesting. (Exhibit J-4, Testimony of Stephen Foster, tape 1).

. The May 2, 1994, school board proposal included the
following under Sectien 10,24

"This agreement shall be in effect upon ratlficatfan of the

Board of Trustees, once 1t has been ratified by the SVTA, anpd

shall remain in effect until June 30, 1995. He increases in

benafits or salary shall be provided without proper writtenm
approval of the parties." [ecmphasis added)
The proposal was made in response ta the SVTA's cantentions that

taachers are entitled to automatic etep and lane increases pursuant

to Forsvth Education Associatjon w. Rosebud County School District

Ho, 4, ULE # 37=81 and the decislon in Forsveh School District Hoo

4 vv. Poard of Perconnel Appeals, 214 Mont., 361, G692 P.24 1261
(1964} . (Exhibits & & 7; Testimony Stephen Foster)
0. The purpose of the above language, which was subsegquently

incorperated into Article 10.1, was explained to the SVIA at the
bargaining table, as the school board did nok eoncur with the
halding in the Forsvth case. (Exhibites & and 7; Testimony of

Stephen Foater, tape 31; Testimony of Renee Boisseau, tape 2.}
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10, ©n the May 2, 1994, negotiation meeting, the school beoard
madae a conditicnal affer that would be withdrawn 1f not accepted
Wwithin one week. Subseguently, the May 9, 1994 meeting was held,
and the Minutes of Hegotiation Committes read in parkt:

. - -Sherry Svennungsen asked where the beard s meving toward
negotlations, and if the compunlty doesn’'t want to jeopardize
leasing teachers can they addresa the issue. Stephen Foater
atated that he couldn't address those lssues as him (8ic)] and
Hr. LaVanway were only a negotiation committee and not a
Board.

Mark Gronley asked what happons if noegotiationsg are not done
by June 30. Mrp. Foster stated thabt centracts would be issued
at 1993-94 salary and negotiations would continue, Rernaes
Boisseau stated the (sic) Board is legally bound to working
condlitions and salary until new centract is negotiated, the
teachers would not ke denied steps and lones.

Sherry Svennungscn stated that asking the teachers to give up
steps and lanes, we are asking thea to for gur childrens
elducatlion. ..

Reneez Boisseau stated +that the 5VIA rejected last weeks
propozal froa the Board doncerning salary, benafi¥s and
gection 10.1. Me. Bolaseau asked If the Board ls resffering
a two year freeze. Steve Foster sald he wae assuming that was
correct. ...

(Exhibits & and ¥; Testimcny of Stephen Foster, tape 3).

11, Durling the Hay 185, 18984 Special Meeting of the school
board, it reported in the minute= on "Kegotlation Discussian and
Preparation' as follows:

Stephen Foster reported on the last negotiations meeting. The
EVTA did not accept sections 10.1 or 8.5 or the salary/benefit

propos&l. HMre Fogter recondended to the board to consider
golng back ta the original offer of a two vear freeze as the

last, best and final offer, with tha exception of haonaring all
lane movement for the 1994=95 school year, but not far 1955-
BE,

Motion: Tammey Btremel moved to cffer the BVTA the May 2,
proposal with the following exceptions: 1) & two yvear froeze
in atep and lane movements, honoring all lane movements for
pecpla whao hntify the board by June 1. 2) additional chango
te section 10.1 date should be Juna 30, 1996, This offaer
would be the Board’s last, best and final offer...

__q_
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(Exhibit J-4)

12, During a "sSpecial Meeting" om June 6, 1954, the parties
continued contract negotiations. At the mecting, the school board
stated khat it appeared appraprlate to call in a mediator, and that
the SVTA could notify them at any time the teachers determined they
could ‘bring a propesal cleser to that presented by the =school
Eoard. SVWA commented that the putltibn Lo averrule the Forsyth
rights has nat been heard, therefore, the Forsvith righta are in
place and the District must proceed with the contract that is in
place. SVTA assertad that “the District is still bkound to honor
working conditions including steps and Ianes. " Tha Smith Valley
Schenl Board then prepared lts "last, best and final" proposal

dated June &, 1994, which reade in part:

ARTICLE ¥T SALARY

11.5 = EBalary EScheduls Placemenk-

Placement on the salary schedule will be done on the basis of
educational and teaching experience. All teachers shall be
granted credit for wup to five years of prior teaching
eXparisnce., All credits accepted for Montana teacher
certification or renewal thereof, and which have been approved
by ®he district administrator shall be used for salary
gchedule placement and movement purposes, These credits shall
not be limited to graduate level, Teachers will notify the
Board in writimg by June lst if they intend teo acguire enough
credits feor movement on the salary schedule for the ensuing
school Yyear.

falary and Insurance Proposal-

The BHoard 1is proposing a two year freeze in salary, steps,
lanese, and benefits. The Board will honor all lane movement
for 1994=-95, for parties that have notified the Board by June
1, 1994. [10.4)

11.4 Insurance

The Board agrees to pay 53,000.00 per teacher during the 15%94-
95 and 19%5-9& mchool yYears.

Section 10.1 Effective Perilod =
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Thia agreement shall be in effect upcn ratification of the

Board of Trustees, onoe it has been ratified by the SVTA, and

ghall remain in effect until June 30, 1996. No increases in

banafits or salary shall ba provided without propar written
approval of the parties.
[Eophasis sdded) (Exhibkit Wo. #)

13. ©n Jung 9, 1994, SVIA notified the acheol board that it
was rejecting the June 6, 1994 otfer. That letter reads in. part:

The Saith Valley Teachers Asscciation has viewed and discussed

the June &, 1984 last, best and final proposal submitted by

the Board. At this time the Smith Valley Teachers Association
cannot accept this proposal as e corrently reads concerning
gectiensg 8.5 = Professional Leave and article XI salary.

The Smith Valley Teachers Association alsoc notes that the

Board of Trustees 15 considering mediaticn concerning

negotiations as stated at the June &, 1994 meeting....
(Exhibit No. 18)

l14. On June 20, 1994, the school beoard reguested medlation
services from the Board of Parsonnel Appeals, as the trustees
bBelieved they Werse a2k bargaining iopassao. In the reguest, the
school board indicated that parties were deadlecked over salary and
other terms and conditions of employment for the: 1994=95 sachool
YERT ., {Exhiblt J-41 Testinany of Tanzey Stremel, tape 4)

15. The record does not reflect that substantial negotiations
took place between the parties during the surmer of 18994, When
scheoel resumed in the fall, the teachers were pald the same salary
as they received the previous year with no increases in steps or
lanes. And the Spmith Valley School District (District) has not
pald teachers step Iincreases for the 1994=05 achool yvear.
{Testimony of Henee Boisssau, tape 1) Testimonhy of Stephen Foater,
tape 3}

16. On September 7, 1254, the District was served a Bummens

by the Department informing them that the SVTHK had filed an Unfair
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Labor Practice action with the Board of Perscnnel Appeals in regard
to the dispute. (Exhibit J-3)

17. DUltlmately, a mediation session was held in September ar
october 1994, but without succe=s. Subseguently, the schopl board
requested a resumption of bargaining on December 5, 1994, and the
SVTA agreed to the meeting. (Exhibits 20 E 21; Testipony Rence
Hoisseau, tape 2)

18. ©On December 5, 1994, a "Speclal Mecting™ was held betwean
the parties for bargaining purposes which was recorded in part as

follows:

5. TEAMCHERS CONTRACT HEGOTIATIONS

After a lengthy discussion the board propased to offer the
SVTA an amended proposal dated 12-5-94, stating a one year
freeze oh salary and benefits {(instead of two} , provided that
tha 5VTA would drop the current Unfair Labor Practice =suit,
and with the stipulation that the SVTA must respond within ane
Week iy

MOTION: HMowve to offer BVIA a ohé year freezo on salary and
benefits, providing the SYVTA would drep the Unfair Labor
Practice suit and with the stipulation that kthe BYTA has 10
days to reply. If there is no response, a meeting would be
scheduled to dlscuss any future proposal...

It was the consensus of the SVTA that there was no difference
in the propesal except for the language iIn Section 10.1
regarding drepping the lawsuit. The SVTA rejected a similar
offer on May 2, 1994, and rejected the above effer. Steps and
lanes were negotiated in 91-%2 contract, and awarded in 92-93.
Teachers worked 93-94 in good faith, performing duties set
forth in the 91=-82 cantract. SVTA feals that the Board is
picking and choosing certain points of the contract te henor,
and that the board continues te spend money on other things
instead of their teachers. It was discussed that the general
fund is up $25,000.00 from the previeuns= year and that the
Hoard underexpended the 93-94 budget by $11,000.00. Total
cost of gteps and lanes for 93-94 is 5B,500.00. ‘The 5SVTA
feals that they haven't seen any movement from the board %o
honar tasacher’s commitment, dedication and years of service.

MOTION: Hove to settle a two year contract with a flat
increase of %2600 to be divided among tho certificated stafs
to satiafy alleged contractual ebligations for steps and lanas
from 53=54. In addition the board proposes a specified

-?-
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increase in salary the second year if a proposed cperating
levy is approved by the wvoters and with Bection 10.1 as=s
amended....Notion carried.

VTA feels that levy should be kept ‘separate fron
negotiations. The SVTA asked the Board to go through the
budget and confirn that all of the money is budgeted properly.
The current proposal would break the salary achedule now in
placa. The SVTA thanked tha board for the forward movement.
(Emphasis addad)

The SUYTA wauld like to take the current proposal back to the
teachers, They would like to mest again on January 9, 1905...

(Exkibit 22; Testinony of Renee Boisseau, tape 2.)

1%, Following the Decerber Sth negotiaticns, the school beoard
presanted the SVTA with another proposal which appeared to be
fidentical to the "last, best and final" propesal from June, 1934.
Subsecquently, the school board presented a third proposal which
offered a cne-year contract, a waiver of Forasyth ruling, a freeze
in salary, steps, lanes and benefits, and a regquirement that the
SVTA diemiss the unfair lakor practice charge. The SUTA rejected
the proposal. (Exhibits 9 & 10)

20, Additionally, on December 7, 1994, the school board
memorialized certalin changes discussed in its Decembar &5, 19%4,
meating in a "Last, Best And Final Propesal" with all changes fram
pravious proposals noted in ltalies. Pertinent parts read as
Follow:

Sectlon 10.1 = Effective Period

Thig  agreement shall be 1n effect upon ratification of fha

Board of Trusteas, once it has been ratified by the SVTA, and

shall remain in effect until Jume 30, 1995, No incooases in

benefits or salary shall be previded without proper wrilbten
approval of the parties. If a settlement ils reached, the SVTA
must be #willing to withdraw ifs Dafalr Labor Practice charge.

If a sattlepent is not reached, the Board will proceed with a

pra-hearing conference on the charge scheduled for January 25,

1885,

Section 11.4 = Salary and Insurance Froposal
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The Bosrd agrees bo pay §3,000.00 per teacher during the 1994-

95 gchool year., The Beard ig propoging to settle (sic) a two

year contract with a rflat increase of §2,600 to be divided

among certificated staff to satisfy alleged contractual
aobligaticons for steps and lanes from 1993-94. In adgdition,
the Hoard proposes a specified increase in salarcy the zecond
vaar if a proposed aperating levy s approved By the voters.

This propogal alsa Includes Section 10.1 as amanded.
(Exhibit 23}

21. MAs noted Abkava, hnqinning on Decembor &5, 19834 the board
made a series of economic offers that were progressively more
costly to the district., The first offer to the 12 members of the
bargaining unit amounted to 52600 for the 1994-95 school year.
(Exhabits 22 -and 23; Testimony of Tammey Stremel, tape 3).

22. In January, 19805, the board offered a conditional
contract propesal for the 1994=-55 contract year which would provide
payments to tax sheltered savings accounts for teachers in the
arcunt of $5,075. This offer was made after & review of districk
finances revealed additicnal unencumbered funds, [(Exhiibit 11:
Testimeny of Tammey Stremel, tapes 3).

23. DOn January 9, 19985, tha S5VTA made the fellewing proposal
te the sechool board which reade in part:

The SVTA proposes a two year contract with steps and lanes

with a 1.2% increase on the base the 1st year and a 1.4%

increase on the base the 2nd year. This would be a 54000.00

increase over steps and lanes already owed from the 1992-1994
contract.

1994=535 achool year insurance frecfoe With a S560.00 per teacher
increase in insurance for the 19895-34 school year.

ATticle X

Section 10.1

This adgreemont shall be in effect upon ratification of the
Board of Trustees, once 1t has been ratified by the 5VTA, and
shall remain in effect wuntil June 30, 199&6...
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The SVTA also looked at possible areas im the budget that could be
reduced.

(Exhibit 24)

24. On February 7, 1985, the bDistrict held a "Special
Measting” and the Minutes read in pertinent part:

5. TEARCHER CONTRACT HEGDTIATIOHE

Hegotiations were opened at 7:00 p.m.. At the last
negotiation meeting the Bpoard proposed to offer the S5VTA an
amaunt of 55,075 to ba placed in a TSA account as follows:
Elevan btenured teachers to receiva 2425.00, tvwo non-tenured
teachers to receive %200.00 each. HNegotiationa resumed with
the response from the HVTA to not aceept the affer,

The SYTA said that although they rejected this offer, they
intend to contihue to engage in meaningful negotiations, and
wish to work with the Board. The SVTA presented the board
with several areas 1in guestion in the budget and asked the
board to examime the budget carefully. The ESVITA provided
geveral line items as examples as to where money could
poesible ({sic) be taken from to provide settlement.

The SVTA again asked the board If its Intent was to settle.
Mr. Dunk stated that the board would like to settle. He feesls
that Ehis matter ls having a detrimental effect on the staff,
students, and community.

After a short caucus, the Board stated that at this time they
feel they have explored the pessible avenues presented by the
SVTA, however, the negotiation committea would like te neeb

with the full beoard to =ee if pore nroney can be stripped fron
the budget. ..

(Exhibit 25)

25. On February 13; 1995, the school board voted ta reguest
fact finding in an attempt te obtain the apinlen of a neutral third
party. Thia smeklon was subgequently rescinded because of cost
concarns,. (Exhibits 26; Testinony of Tammey Strenel, tape 4).

26. On February 23; 199%, a "Special Board Meeting" was held
wherein Chairperson Tammey Stremel recommended that in the best

interaest of +he Iﬂi._':tr:l.i:tl, they  should seitble the carrent year

-1 =
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potion: "In faver of offering a ohne year contract for 1994-95 with
steps and lanes, no language changes...."
{Exhibit 27).

27. Subsequently, the board ocffered the Asseciation a cne
vear contract in which each eligible teacher would raceive step and
lane increases for the 1994=55 school year. This effer would cost
the district between 59,000 and $10,000. (Exhibit 123; Testimony of
Renes Boisseau, tape 2¢ Testimony of Tammey Stremel, tape 4).

2B. The Assccliatlon rejected this offer and made a counter-—
affer an Aprll 1, 19085 that was identieal to the board’s offer with
the exception of threse sentences in Article 10.1. The Elrst
sentence addressed the waiver of any entitlement to aubtomatic wvage
increases after the expiration of the agreement. The latter two
sentences concerned the unfalr labor practice charge pending bafore
the Board of Personnel Appeals. Essentially, parties resained
deadleocked as a result of the Forsyveh language, and had besan
deadlocked on that lssue beginning at least in February and March
of 1994 as reflected in the school board’s minutes, proposals and
counter proposals set out in the above facts. And, the SVTA
inferred during discussions that the ULF charge would be moot once
agreement was reached by the parties. (Exhibit 28; Testimony of
Renee Bolsseau, tape 2,)

29. On April 7, 1995, the school board met to consider the
Asgociation’s counter-offer. The board rejscted the offer and
reaffirmed its prior offer of Pebruary 23, 1985, [Testlimaony of

Stephen Faster, tape 3; Testimony of Tammey Stremel, tape 4).
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10. During negotiations in this dispute, the board and the
Association met & ‘total of 16 Ttires (certain substantive and
pertinent meoetings and proposals menticned above) in an attempt to
eettle the contract in gquestion. At no time did either parcy
unreasonably refuse to meet for collective bargaining in this
matter, and both parties remaln willing to meet to reach a
settlement of the matter. The school beoard never implenented any
af the proviasions of its rejected offers and never refused to
bargain with the Association unless the unfair labor practice
charge was withdrawn. Furthermore, the Asscciation's chief
nogotistor acknowledged that it was her intent to withdraw the
charge 1f a settlement was reached. (Testimony of Renee Bolsseau,
tape 2; Testimony of Stephen Foster, tape 3; Testimony of Tammey
BEremel, tape 4).

31. he pointed out by the school board, the S5SVTA never
reguested mediation, fact finding or binding arbitration of the
dispute. #or did the SVTA ever ask the schoal board to implement
those provision= on which tentative agreement was reached.
{Teatimony of Renee Bolsseau, taps 2).

I¥. COHCLUSIONS OF LAW

1 Tha Montana Supreme Court has approved the use of federal
court and Mational Labor Relations Board decisions as precedent
witen:  inkerpreting the Montana Public Enployees Cellective
Bargaining Act. i v. Young, 211 Mont. 131, &84
P.2d 185, 119 LRRM 2682 (1984). Pursuant to Secklon 39-31-406,
MER, the Court has alse held that a Complainant’s case must be

establ lshed by a preponderance of the evidence., Board of Trustees

--12-
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w. State of Montana, 185 Ment. 89, &04 P.2d 770, 103 LRERM 10%0
(1879} .

2a In additicn, the Montann Board of Perecnnel Appeals has
adopted the totality of conduct standard when deciding whether or

not a Defendant has Failed to bargain ln good faith. MPER v. City

af Great Falls, ULF 1%-8% (July 28, 1986); Montapa Education
ssgociation v. Laurel Schopl District Hos. 17 and 7=70, ULF 40-93

{February, 1995).
3. The duty to bargain in goecd faith l=s outlined in Volune

1, Patrick Hardin, Charles J. Morris, Developipg Labor Law, pages

GO08-610 (1993% as follocws:

[The duty to bargain in good faith is an obligatien ... to
parbicipate actively in the deliberations mo as to indicate a
present inteptjop to find a basis for agreement...." This implies
both "an open find and a sincere desire to reach an sgroement" as
wall as "a alncere affort ... te reach a common ground.™  The
prasence or absence of intent "must ba discerned from the recard.!
Except in cases where the conduct falls to meet the ainioum
obligation imposed by law or constitutes an cutright refusal to
bargaln, relevant facte of a case nmust be studied to determine
whether the aemployer or the union is bargaining in good or bad
faith. The "totality of conduct' is the standard by which the
"quality" of negectiations iz tested. Thu=, even though some
specific actions, viewad alone, night not support a charge of bad-
faith bargaining, a party’s overall course of conduct in
negotiaticons may reveal a viclation of the Act].

4, It is clear that the Board conaiders the entire course of
conduct in bargaining, and will not necessarily wview isclated
misconduct a3 a failure to bargain in good ralth, Thus, an
employer’s withdrawal of tentative agreements, standing alone, does
not constitute pad faith in contravention of the bargaining
obligation. Respondent peints out that in Roman Iron Horks, as
cited and outlined in Velume 1, Patrick Hardin, Charles T. Morris,
Beveloning Lakor Law, pages 60B=610 (1982}, "the employer vislated

section 8{a)(5) by its unilateral wage increase during
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negotiations, The eanployer als=oc engaged 1in hard bargaining
including a reduction of the wage offer during bargaining, denial
of & union request for eaployee addresses, insistence on a right to
gubcontract, and a demand for -significant cost reductions.
Howaver, the Board found that the enploayer set fregquently with the
uRion, made complete contract prapasals, and made aaveral
significant cencessicna. Under all of these circumstances, the
Board found that the employer did neot engage in bad-faith
bargaining." [citations omittaed].
EURPACE OR REGREBEIVE BARGRINIHG

5. SVTA contends that the Smith Valley School Beoard has
commltted an unfair labor practice through surface bargaining. Aas
contandad by Respondent, however, it was the school board which
inltiated the regquest ta begln negobtlationa. And, when the school
hoard thought tha parties had reached apparent inpasse; 1t was the
schoal board that made a unilateral request for mediation and
regquested fact finding in arder to resolve this dispute.

Moreover, Ehe record reflects that nelther of the partles yere
uncaaperative im their attempts teo set and hold settlement
canfarences. Neither party refused to meet; and that the school
board met appraximately 16 btlimes wikh the Assocliatlan in an attempt
Lo gettle the contract. The record Cfurther shows that the school
board nrade a sincere effort to find money within its budget to fund
gtap and lane increases for the 1994=95 school year, and on
February 23, 1995, it made an offer to do so.

6. More importantly, instead of udnilaterally implementing
any bl ita rejected offers, the school board contlinued to neet and

to make offers to the Agsociation. The mescciation, howewvar, newvar

=1&=
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requested the schoal beard to implement any of its proposals.
SYTh's allegations that the school hoard was engaged in sucface
bargaining is clearly not supporteod by the record in this matter.

g With regard te SVTA’s claim that the withdrawal of the
May 2, 1994 offer constitutes regressive bargaining, as argued by
the school board, the Heard of Personnel Appeals has held that:
"|E]ith¢r party may retract-an affer not accepkad and reévert to a
lower offer without being quilty of bad falth bkargaining. . . .®
AFSCHE v, State of Moptapa, ULF 11-7% (April 3, 1%62). When tha
one ¥ear wage frecizo offer of May 2 was cangmunicated ko Ehe SVTH .
it was clearly stated that the offer would be withdrawn if not
accepted, That the school board subseguently reinstated its
previous offer appears toe bhe that of '"hard bargaining," as
demonstrated by the parties throughout the cellective bargaining
proces=., Contrarcy ba SVTA's cantentions, such lower offer did not
reach the level of an unfair labor practice act when it actually
reinstated its previous offer on May 9, 1994.

Undar tEhe tntalit} af conduct gstandard, the record reflects
that the s=chool board has not engaged in surface or regressive
bargaining tactiecs. HPEA v. Citv of Great Falls, ULF 1%=-85 {July,

1%d% and Montapa PBducatjon Association w.: Lawrel School District

os. 17 apnd ¥-70, ULF 40-23 {(Februacy, 1995}

CONDITION PRECEDENT = THE WITHDEAREAL OF RN UMPAIE LAROCE
PRARCTICE CHARGE

B . It is well establisghed that a party may not bargain to
impasse over an illegal or permissive subject of bargaining. In
afflrming the NLRB, howaver, the Supreme Court alse clarified its

rullng to refleck that bargalning need not be confined bto the

_:IE_
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statutory subjecta. NLRB v. Borg Warper, 356 U.S. 342 (1958), 42

LRRM 2034, Thus; the NLRE has held that a party wvioclates the HLRA
when it demands that an unfalr labar practice charge against it be

withdrawn as a condition to agreement. Stackpole Components Co.,

232 HMLEB-T23. O6 LERM 1334 (1977].

9. As contended by the schesl board, however, it is also
Well established that the mere regquest by one party that the other
party withdraw an unfair labor practice charge does pot violate the

law. In Inner City Broadcastipng Corp., 270 HLRB 1230 {1984), the

HLRB held: "[E]ven assuming that Respondent's comments could be
considerad that, as a condition precedent to the reaching of an
agreament, the Union withdrew its charge and arblitration demands,
such a propoaal is not per se illegal. However, Respondent could
not legally insist to impa=se on itz acceptance in the face of a
clear and expressed refusal by the Unlen to bargain about £he [non=
mandatory subjects]™ Id. at 1223, A similar reeult was=s reached in
Carlgen Porache fAudl, The., 266 NLRE 141 (19E3).

1¢. The above mentioned casea establish the proposition that
one party nay reguest the other to withdraw an unfair labor
practice charge a=-a condition for settlement, but may not bargain
to impasse on the regquest. Here, however, the school board did
not bargain to impasse on this issue because SVTA admitted at the
hearing that they intended to withdraw the charges in the event of
a settlement. Moreover, the recerd in this matter lndlicates that
the school bhoard’s request to withdraw the unfair labar practlice
charge did not unreasanably restrain or inhibit the bargaining
procass between parties. he centended by the board, the record

daas not reflect the board has comditionsd its willingness to meet
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on the withdrawal of the charge, and the 5VIA never objected to
such reguest as a permissive subject over which it would not
bargain.

11. A= pointed out by SVTA in its argument, tha overall
record indicates that the main sticking peint in these negotiations
has naver been the board's reguest to drop the unfair laber
practice charge. It has been the school beard’s inslstence and tha
Association’s rejection of language which would wailve a teacher’s
step and lane increases aftor a ceollective bargaining agreesnent
axpires pursuant to the Forsyth case {(discussion follows) that
deadlecked the parties.

12. Clearly, esteps and lanes are mandatory sasubjects for
bargaining, therefcre, it appears that the board has the right to
insist on this langquage. And, the SVTA has the right to reject it.
In =2 deing, neither party is guilty of a refusal to bargain in

good faith.

13. In Forsyth Bducatlion Associantion . Rogebhud Caunty Schoal
District Mo, 14, ULP 37=01 {1983) and Lola Bducation association v,

Migsoula County Zchoo] District Ho, 7, ULP 29-86 (19287), the

Montana Board of Personnel Appeals held that a school districk
commits an untair labor practice when it withholds an experience
step under the terms of an expired collective bargaining agreement
in the absence of a bargaining impasse.

14. The rule -announced in Forsyth waa derived Ffronm the
unilateral change doctrine first announced by the United States

Supreme Court inm NLEB v, Katz, 369 U.S5. 73&, 50 LERM 2177 (1962).

In that caze, the Court atfirmed Ehe mule that it is an unfalr

labor practice for an enployer to make a unllateral change in any

- l'll'...
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term or condition of employment following the expiratien af a
collective bargaining agreement without first bargaining to
impasse. The Court reasoned that unilateral changes are unlawful
hecavse they frustrate the "“"statutory cbjective of establishing
working conditions through bargaining." Id. at 744. In that case,
the ampleysr imposed a wage Inorease during the course of
negotlatlians,
IMPREEE INTERFRETED

1%, The SBoard of Personnel Appeals (BPA) adopted a definition

of ippasse in Biofork Area Education Asscciation w. Daard of

Flathead and Lake County School District Hg, 38, ULP #20-78 (1979).
In that case, the BPA cited an NLRE holding in Taft Broadcasting

Company, 163 NLRB 475, 478, 64 LRRM 1388 (1%67) to define a
bargaining inpasse as a "deadlock reached by bargaining parties
‘after good faith negotiations have exhausted the prospects of
concluding an agreement.*™

Inm applying this definition, BPA held that it must consider
the "bargaining history, the good faith of the parties in
negotiaticns, the length of the negotiations, the importance of the
ifsue or issues as to which there [x disagreement, ([and}] the
conterporaneous understanding of the parties sa to the astate of
negobtiatiens. . . ." before determining if a bana Elde impasce
peraits an employer to implement a unilateral change in a mandatory
subject of bargaining.

165, BAs the U.5. Supreme Court feund in NLRB v. Borg-Warper

Corp,, Wooster Dav., 3656 US 342, 352, 42 LERM 20314 (19658}, some

difficulty exists in establishing the "inherently wvague and fluid

-»» Btandard" applicable %o an impasse reached by hard and

_la__
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steadfast bargaining, as distinguished from one resulting from an
unlawful refusal ta bargain, And, the HNLRB found that in
callective bargaining "part of the difficulty arises from the fact
that the law recognizes the possibility of the parties reaching an
impas=ae." (40 LRRM 98, 105-& (1957)

17. The difficulty of applying this deftinition has cauvsed

somé of -our federal courts to reject the Impasse standard. In HLEB

v, Citizens Hotael, 326 F.2d 501, 55 LRRM 2135 (5th Cir. 1964), for
example, the Fifth Circuit Court of Appeals held: "[Aln employer

may. make changes withaut the approval of the unien as  the
bargaining agent. The unien has no absclukte veto power under the
hct. Her do negotiations neceasarlly have to exhaust themselves to
the point of the so-called impasse.” Id. at 2137,

13. Here too, as conbtended by Respondent, on the surface it
iz difficult to kKnow whether parties were deadlocked and in true
ippagae. The everall cecord clearly indicates, however, that Smith
Valley trustees heonestly believed that they were at impasse by the
end ‘of May, 1594, even to the extent they reguested nediation on
June 20, 1%%4, Hotwithstanding the fact subseguent bargaining
developnents show further progress Iin negotistions, leading up to
a tentative agreement pursuant to the contract proposal in April,
1995 (Finding of Fact Wo. 29), parties still remained deadlocked
over the language in 10.1l.== "Ha increases in bonefits or salary
ahall be provided without proper written approval of the parties.”

1%. As the Board of Parsonnel Appeals atated [n Faorsvth,
"This decisiom by the BPA i% not as onerous as suggested by the
school district and amici curlae. That is so for the reasan that

if during negotiations impasse cecurs, then the employer is free ta

_] L=
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unilaterally implement its last, best, final gffer,." {Enphasis

added} Forsyth FEducation Association v. Rosebud County Schoal

Districrt #14, 2 Bd Law 230, 242 (1983). A4 the facts of this casec
make: clear, however, I1lmpasse occurred onm the above mentloned
Planguage" issue even priar to the expiration of the current
contract, and parties remain in deadlock.

20. A number of holdings indicate that a deadlock an all

issuss iF not necessary to a finding of impasse. Jordan Bus Ca.,

107 M. L R-B. TiT7 {1954} and Essex Wire Co., 19 HN.L.R.B. 51 [1940).

In Sharon Hats, Inc., 127 N.L.R.B. 947 (1%960), enforced, 289 F.2d

628 (5th Cir. 1961}, the partlies bargalned about wages and other
natters, but after twe months without reaching agreement, parties
ware deadlocked only on the issus of wages. The Board found that
inpasse in bargaining had been reached. Here, as in Shoron Hats.
Ing., the parties remained deadlocked on only one issue-—the 10.1
"language™ above mentisnad,

21. Furthermore, as contended by the school board, given the
reducticn in the district’s budget, it iz understandable why the
school board would ask for such a provision es a condition for
settlement. And, making this request less than two months after
the beginning of negatiations does not constitute a fallure te
bargain in good faith. Mareover, consistent with the Court’s
pronounsenent 1in Eatz, the Montana Public Employeecs Collective
Bargaining Act was adopted teo encourage publlie empleyvers and
employea unions to determine the terns and conditions of employment
at the bargaining table. Clearly, the bargaining history herein

reflects both SVTA and the board made good faith efforts to resolve

- Eﬂ-l-
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Ehe dispute over this very important language issuae. NLED v, Habts,

J6h W.5. 736 {1962).

23, Herms, the school board nﬂﬂcntlally argues thalt Forsyth
shauld be overturmed, and SVIA argques it is controlling and aust
stand. The parties have provided citation to and discus=zian of a
number of ca=zmes supporbting thelr coentanktlans on that mattear. In
this case, however, as before concluded from the factse, all of the
factore (Length of Wegotiations; Good Faith of Parties; Importance
of the Issue; Contenporary Understanding} indicating impassa are
present.  The parties are st impassaes,

23. Ahrguende, il there was abasence of ilmpasse in this natter,
as contended by the SVTA, the Hearing Officer would be bound by
precedents established by the Beard of Personnel Appeals for whon
hiz is Enndu:tinq the  hearing. Cleacly, Forsvihh =sets fTarkh
precedent that must ke followed by the Department of Labor and
Industry. ©Certainly, the Hearing Dfficer in this matter has no
authority to reverse established principles of law or %o reverse a
decislon af the Manktana Supreme Court.

24. Furthermare, as polnted out by the SVTA, the school beard
provided no citations to any awtherity helding that the Hearing
Officer has such power to owverturpm the Hoard. Horeowver, in Chestar

School Districk Ma., 33, et. Bl v, Montana Educatlon Assaciation

et, al, Declaratory Buling No. 1=%4, the School District asked the
Board to revisit the Forsvth holding and the Board declined to de
Go. SVTA alsc peinte cut that House Bill 264 was introduced in the
recently conpleted leglislature to avertiurn Forsyth and ultimately

Falled.
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25. Hers, having concluded the partlies are at impasse,
orsyth is not contrelling. In Fersyth the Montana Supreme Court
held in part:

While the appellant School district argued the BPA had ordered

it to auvtomatieally gramt teachera’ wage ilncreases under the

tarms of the expired contract, we find ne such ruling by the

BFA in ite order. It simply ordered that, in the absance of

&an "impasse," the provisions of the expired contract may not

ba unilaterally changed by the amployer.
id. at 365 (Enphasis added)

46, Based on the overall record, the Smith Valley school
board has nobt wviclated Section 39-31-401{1} or (5), MCA. The
school Dboard has not engaged in surface or regressive bargaining,
nor did it refuse to bargalnm in good Faith.

RECOHHEHDED OHDER

This unfair labor practice charge is dismisased and the
reguested relief s denied.

BFECIAL HOTICE

NOTICE: You are entitled to review of this Order pursuant to
Sectlon 15-31-406, MCA. Review may be obtained by filing & written
netice of appeal with the Board of Personnel Appeals postmarked no

2
later than MQ% + Thizs time pericd

includes the 20 days provided for in Section 39=11=406(6), MCh, and

the additional 1 days mandated by Rule 6{e}, M.R.Civ.P., a= sarvice

of this Oorder i1s by mail.
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The notice of appeal ahall con=il=t af a written sppeal of tha
decision of the hearing officer which sets forth the specific
errore of the hearing officer and the issues to be raised on
appeal. HNotice of appeal must be mailled to:

Board of Personnel Appeals,
Department of Labor and Industry
P.O. Hax B6E1E

Helena, MT Egﬁﬂd

DATED this é?ﬁ day of higust, 1995,

DEPRETHENT OF LABOR & IMOUSTRY
HER:}HGE BURERD

Sl s

Enrdnn 118 Hruce
Hearing Officer

CEETIFICKTE OF MAILING

The under=igned hereby certifies that true and correct caoples
of the foregoing documents were, this day served upon the following
parties or such parties’! attorneys of record by depositing the same
in the U.5. Mail, postage prepald, and addressoed as follows:

Michael Dahlem, Staff Attorney
Montana School Boards Assaciation
agne Scuth Montara Avenus

Helena, MT 59601

Karl Znglund
AtEarney at Law
P.O. Box Blgz2
Missoula, MT 59807

The undersigned hereby cecrtifies that true and correct copies
of the foregoing documents were, this day, served upon the
following parties or such partles’ sttorneys of record by means of
the State of Hﬂntanﬂﬁg Deadhead nail service.

DATED this o= o _ﬂa:}l' of August, .'I.EIEIE.E
i ‘i.F' | = _ﬁf* L



